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DETAILED ACTION 
Claim Rejections - 35 USC § 102 

1 . The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

States. 

a. Claims 1-3, 9-10 and 14 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Zaffaroni. Zaffaroni discloses a device comprising a first rounded 
end, second rounded end and an s-shaped intermediate portion having a fulcrum 
point and connecting the two ends (fig. 6). Regarding the language, "for 
exercising the Kegel muscle of a female", "for insertion into the female's 
vaginal/anal cavity", "such that the second rounded end may be inserted into the 
anal cavity once the first rounded end has been inserted into the vaginal cavity" 
and "for bearing against the front wall and back wall of the Kegel muscle" have 
not been given patentable weight because the recitations are purely functional in 
nature and do not recite any structure. As to claim 2, the fulcrum is proximate 
the second rounded end (fig. 6). As to claim 3, an arc on the intermediate portion 
is proximate the first end (fig. 6). As to claims 9 and 14, the recitations have not 
been given patentable weight because the limitations are purely functional in 
nature and do not recite any structure. As to claim 10, the intermediate portion is 
of circular cross-section. 

(a) the invention was known or used by others in this country, or patented or described in a printed 
pubSn J I This or a foreign country/before the invention thereof by the apphcant for a patent. 



Application/Control Number: 10/720,545 
Art Unit: 3764 



Page 3 



b. Claims 1-3, 9-10 and 15 are rejected under 35 U.S.C. 102(a) as being 
anticipated by Teran. Teran discloses a device comprising a first rounded (fig. 3) 
end, second rounded (fig. 3) end and an s-shaped intermediate portion having a 
fulcrum point and connecting the two ends (fig. 2). Regarding the language, "for 
exercising the Kegel muscle of a female", "for insertion into the female's 
vaginal/anal cavity", "such that the second rounded end may be inserted into the 
anal cavity once the first rounded end has been inserted into the vaginal cavity" 
and "for bearing against the front wall and back wall of the Kegel muscle" have 
not been given patentable weight because the recitations are purely functional in 
nature and do not recite any structure. As to claim 2, the fulcrum is proximate 
the second rounded end (fig. 2). As to claim 3, an arc on the intermediate portion 
is proximate the first end (fig. 2). As to claims 9, and 14, the recitations have not 
been given patentable weight because the limitations are purely functional in 
nature and do not recite any structure. As to claim 10, the intermediate portion is 
of circular cross-section. As to claim15, the device is comprised of steel (col. 2, 
paragraph 0019). 

c. Claims 17-18 are rejected under 35 U.S.C. 102(a) as being anticipated by 
Elmer. Elmer discloses the steps of inserting a first rounded end and second end 
into the vaginal cavity and contracting the sphincter muscles and resting on the 
pubic bone (col. 1, lines 26-40). 
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Claim Rejections - 35 USC § 103 

2. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

d. Claims 4-8, 10-12 and 16 are rejected under 35 U.S.C. 103(a) as being 

unpatentable over Zaffaroni as applied to claim 1 above and further in view of 

Elmer. Zaffaroni discloses all of the limitations of the claimed invention except 

for the ends being a spherical shape. Thus, Elmer teaches ends having a 

spherical shape. At the time the invention was made, it would have been an 

obvious matter of design choice to a person of ordinary skill in the art to modify 

the device of Zaffaroni in view of Elmer by creating spherical shaped ends 

because Applicant has not disclosed that the spherical shape provides an 

advantage, is used for a particular purpose, or solves a stated problem. One of 

ordinary skill in the art, furthermore, would have expected Applicant's invention to 

perform equally well with rounded ends because the shape of the ends serve no 

mechanical function and are capable of performing in the same capacity as 

spherical shaped ends. Therefore, it would have been an obvious matter of 

design choice to modify Zaffaroni in view of Elmer to obtain the invention as 

specified in the claims. As to claim 8, at the time the invention was made, it 

would have been an obvious matter of design choice to a person of ordinary skill 

in the art to modify the device of Zaffaroni in view of the teaching of Elmer by 
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creating a smaller diameter on the first sphere than the second sphere because 
Applicant has not disclosed that a smaller diameter on the first sphere provides 
an advantage, is used for a particular purpose, or solves a stated problem. One 
of ordinary skill in the art, furthermore, would have expected Applicant's invention 
to perform equally well with the equivalent sized diameters because the shape of 
the spheres serve no mechanical function and are capable of performing in the 
same capacity as a equivalent shaped spheres. Therefore, it would have been 
an obvious matter of design choice to modify Zaffaroni in view of the teaching of 
Elmer to obtain the invention as claimed. Furthermore, absent a teaching as to 
criticality that the diameter of the first sphere be smaller than the diameter of the 
second sphere, this particular arrangement is deemed to have been known by 
those skilled in the art since the instant specification and evidence of record fail 
to attribute any significance (novel or unexpected results) to a particular 
arrangement. In re Kuhle, 526 F.2d 553, 555, 188 USPQ 7,9 (CCPA 1975). As 
to claims 11-12, at the time the invention was made, it would have been an 
obvious matter of design choice to a person of ordinary skill in the art to modify 
the device of Zaffaroni in view of Elmer to include diameter dimensions of the first 
and second sphere as 5/8 inches and 1.1 inches respectively because Applicant 
has not disclosed that these specific dimensions provide an advantage, is used 
for a particular purpose, or solves a stated problem. One of ordinary skill in the 
art, furthermore, would have expected Applicant's invention to perform equally 
well with any dimensions on the diameters because the size of the spheres serve 
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no mechanical function and are capable of performing in the same capacity as 
any size spheres. Therefore, it would have been an obvious matter of design 
choice to modify Zaffaroni in view of Elmer to obtain the invention as claimed. 
Furthermore, absent a teaching as to criticality that the diameter dimensions be 
5/8 and 1.1 inch for the first and second sphere respectively, this particular 
arrangement is deemed to have been known by those skilled in the art since the 
instant specification and evidence of record fail to attribute any significance 
(novel or unexpected results) to a particular arrangement. In re Kuhle, 526 F.2d 
553, 555, 188 USPQ 7,9 (CCPA 1975). As to claim 16, see the paragraphs 
above. 

Conclusion 

3. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to L Amerson whose telephone number is (703) 306-5576. 
The examiner can normally be reached on Mon.-Fri from 8-5 p.m. Interviews Tue. and 
Thur.. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Nicholas Lucchesi can be reached on (703) 308-2698. The fax phone 
number for the organization where this application or proceeding is assigned is 703- 
872-9306. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 




L. Amerson 



